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IN THE COURT OF ADDL. CHIEF JUDICIAL MAGISTRATE, NALBARI 

                                         N.I. Case No. 71/2015 

u/s 138 of N.I. Act 

                    Smti Liki Barman Kalita......Complainant 

-Vs- 

                Sri Anjanjyoti Deka  .....Accused 

                                PRESENT: D.M. Hussain, AJS. 

ADVOCATES APPEARED: 

For the complainant : Mr. P. Das, Advocate. 

For the accused       : Mr. H. Lahkar, Advocate. 

Dates of evidence    :11-11-16, 14-08-17, 16-10-17, 15-12-17 &    

    10-04-18 

Date of argument    : 23-05-2018 & 26-06-2018 

Date of judgment    : 26-06-2018.   

                       

 

J U D G M E N T 

1.  The complainant Smti Liki Barman Kalita filed the complaint on 24-08-

2015 stating that on 29-12-2014 the accused borrowed an amount of Rs.1 lakh 

with a promise to repay the said amount within one month. Out of the said 

amount Rs.60,000/- was paid to the accused vide cheque no. 748732 dated 29-

12-2014 and the remaining amount of Rs.40,000/- was paid in cash. After one 

month she and her husband asked the accused to refund the loan amount but he 

did not return the same. On 20-06-2015 the accused issued her a cheque 

bearing no. 137242 for an amount of Rs.30,000/- and promised to repay the 
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remaining loan amount of Rs.70,000/- within a short period. On receipt of the 

said cheque she presented the cheque at SBI Kamarkuchi Branch but the same 

was returned unpaid on 24-06-2015 due to insufficient fund. On 08-07-2015 a 

legal notice was issued to the accused which was received by the accused on 10-

07-2015 but he did not paid the cheque amount within the stipulated time of 15 

days. 

2.  Cognizance was taken u/s 138 NI Act against the accused Anjanjyoti 

Deka. Particulars of offence u/s 138 NI Act was read over and explained to the 

accused person to which he pleaded not guilty and claimed to be tried. 

3. POINTS FOR DETERMINATION: 

i)Whether the accused received the demand notice issued by the complainant 

regarding the dishonor of the cheque? 

ii)Whether the complaint is barred by limitation? 

iii)Whether the cheque was dishonoured for insufficient funds in the account of 

the accused? 

iv)Whether the accused issued the cheque for the discharge of any legally 

enforceable debt or liability? 

4. DISCUSSION, DECISION AND REASONS THEREOF: 

 The complainant examined three witnesses including herself. The 313 

Cr.P.C. statement of the accused was recorded wherein he took the plea of 

innocence and false implication. The accused examined himself as DW1. I have 

heard the arguments advanced by learned counsels of both sides and also 

perused the evidence available on record, my findings with reasons are as 

follows:   

Point No (i) Whether the accused received the demand notice issued by 

the complainant regarding the dishonor of the cheque? 

5. The complainant stated in her complaint and in her evidence on affidavit 

as PW 1 that on 08-07-2015 a legal notice was issued to the accused. The 
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complainant stated that the notice was received by the accused on 10-07-2015 

but he did not paid the cheque amount within the stipulated time of 15 days. 

6. The accused DW 1 admitted during his cross-examination that he 

received the pleaders notice dated 08-07-2015. This point is decided in the 

affirmative in favour of the complainant. 

Point No ii) Whether the complaint is barred by limitation? 

7. PW 1 deposed that on 20-06-2015 she presented the Exhibit 1 cheque at 

State Bank of India, Kamarkuchi Branch for realization of the cheque amount but 

on 24-6-2015 the cheque was returned unpaid on the ground of insufficient 

fund.The cheque return memo has been exhibited as exhibit 2. On 08-07-2015 

she sent a pleader's notice vide registered post to the accused in his address 

which was delivered on 10-7-2015. The accused admitted the receipt of the 

pleaders notice. 

8. It appears that the complaint was filed on 24-08-2015 which is within the 

period of limitation as per section 142 (b) NI Act. This point is decided in the 

negative in favour of the complainant. 

Point No iii) Whether the cheque was dishonoured for insufficient funds 

in the account of the accused? 

9. PW 2 Suman Suraj Das who was the Asst Manager SBI, Kamarkuchi 

Branch deposed that the Exhibit 1 cheque no. 137242 of account no. 

30450219129 of amount of Rs.30,000/- issued on 20-06-2015 was deposited in 

SBI, Kamarkuchi, Branch. The cheque was returned vide Exhibit 2 return memo 

dated 24-06-2015 on the ground of insufficient fund. 

10. PW 3 Naba Kumar Bhattacharjee who was the Senior 

Associate,SBI,Nalbari Bazar Branch deposed that Exhibit 1 cheque no. 137242 

was issued to Anjanjyoti Deka by SBI Bazar Branch, Nalbari. He produced the 

statement of account of A/C no. 30450219129 for the period from 01-06-2015 to 

01-10-2015 of Anjanjyoti Deka which was exhibited as Exhibit 6. As per the 

statement of account on 25-06-2015 the balance in the account was Rs.1,779/-. 
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11. The evidence goes to show that cheque was dishonoured for insufficient 

funds in the account of the accused. This point is decided in the affirmative in 

favour of the complainant. 

Point No iv) Whether the accused issued the cheque for the discharge 

of any legally enforceable debt or liability? 

12. PW 1 Liki Barman Kalita stated in her evidence-in-chief that on 29-12-

2014 the accused person borrowed Rs.1 lakh from her for some business 

purpose. Out of the said Rs.1 lakh she gave Rs.60,000/- through cheque vide 

cheque no. 748732 and Rs.40,000/- was given in cash. After receiving the 

amount the accused person signed a hand note. The hand note has been 

exhibited as Exhibit 5 and the signature of the accused has been exhibited as 

exhibit 5(1). PW 1 deposed in her cross examination that she is a registered 

contractor of E & D Department and PWD department, she deposed that the 

Exhibit 5 hand note was executed on the date of handing over the amount in her 

presence. 

13. The accused (DW1) admitted his signature Exhibit 5(1) in the hand note 

but he deposed that it was blank when he put his signature. DW 1 admitted 

during his cross examination that he knew that his signature in a blank paper 

may be used against him but he has not filed any 'ejahar' even after his 

signature was taken forcefully in a blank paper nor did he filed any reply to the 

pleader's notice 

14. PW 1 deposed that accused inserted the figures in the cheque but 

admitted that in Exhibit 1 cheque her name was written by her husband. DW 1 

deposed that the ink used for writing the name of the payee in the Exhibit 1 

cheque and the ink used for filling up the other contents of the cheque are 

different and not of the same writing pen. 

15. DW 1 Anjanjyoti Deka deposed that he had no transaction with Liki 

Barman Kalita. He deals in business of supplying sand and stones. The husband 

of Liki Barman Kalita called him in the year 2015 and verbally ordered him to 

supply sand, stones for construction of the boulder wall of Ranakuchi temple. He 

supplied the sand and stones amounting to Rs.1-1.5 lakhs. He received payment 

of Rs. 80,000/- from Karen Kalita husband of Liki Barman Kalita but the 
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remaining amount was not paid to him by Karen Kalita even after completion of 

the construction work. One day Karen Kalita met him and demanded commission 

of Rs.30,000/- for allotting the said work to which he refused and one night at 

about 2:00-2:30 am Karen Kalita came to his house along with 3-4 youths and 

blowed the horn of his vehicle in front of his house for about ½ hour. He came 

out of his house and found Karen Kalita who demanded money from him but he 

told him that he does not have money then he told him to give a cheque to 

which he refused as he did not have money in his account. Karen Kalita 

threatened to abduct him if he did not issue him cheque and forced him to issue 

cheque and to fill the contents except the name, the name of the payee was 

written by Karen Kalita by snatching his pen in front of him. 

16. During cross examination DW 1 deposed that after the incident of 

demanding commission and the incident of forcefully issuing cheque he did not 

filed any 'ejahar' before police station nor called any village 'bichar' but he 

informed the village people verbally. He has not informed the bank authorities in 

writing regarding the incident of forceful issue of cheque. 

17. It appears that the accused did not adduce evidence of any village people 

in support of his contention. DW 1 deposed that he does not know the 3-4 

persons who accompanied Karen Kalita to his house on that night. DW 1 

admitted that he has not submitted any document in connection with supply of 

construction materials to Karen Kalita and regarding the amount which was due 

to him for supplying the construction materials. 

18. In the case of Rangappa vs Sri Mohan reported in (2010)11 SCC 

441, the Honble Supreme Court held that once issuance of a cheque and 

signature thereon are admitted, presumption of a legally enforceable debt in 

favour of the holder of the cheque arises. It is for the accused to rebut the said 

presumption. 

19. The Hon'ble Supreme Court of India in M.S Narayana  Menon vs State 

of Kerela  reported in (2006) 6 SCC 39 held that in terms of section 4 of the 

Evidence Act ,whenever it is provided by the Act that the court shall presume  a 

fact, it shall regard such fact as proved unless and until it is disproved .The words 

“proved” and “disproved” have been defined in section 3 of the Evidence 



N.I. Case No. 71/2015 

-6- 

Act .Applying the said definitions to the principle behind section 118 (a) of the 

Negotiable Instruments Act, the court shall presume a negotiable instrument to 

be for consideration unless and until after considering the matter before it ,either 

believes that the consideration does not exist or considers the non existence of 

consideration so probable that a prudent man ought, under the circumstances of 

the particular case ,to act upon the supposition that the consideration does not 

exist. 

20. It appears from the evidence on record that the accused has failed to 

discharge his initial burden to rebut the presumption raised in favour of the 

complainant u/s 118 and 139 of the Negotiable Instruments Act. 

21. The complainant has been able to prove that the accused issued the 

cheque for the discharge of legally enforceable debt or liability. This point is 

decided in the affirmative in favour of the complainant. 

22. On appreciation of the testimony of witnesses and the materials available 

on record, I find that accused has committed offence under section 138 of the 

Negotiable Instruments Act,1881 accordingly I hold the accused guilty u/s 138 NI 

Act and convict him there under. Before awarding sentence I have heard the 

convict on the question of sentence. The convict have taken the plea of mercy 

and leniency. Considering the nature of the offence and the other attending facts 

and circumstances of this case, I am not inclined to extend the benefit of the 

provisions of the Probation of Offenders Act, 1958. 

 

 

 

 

 

ORDER 

The convict is sentenced to pay fine of Rs.30,000/- (Thirty thousand) i.e. the 

cheque amount and in default of payment of the said amount undergo simple 
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imprisonment for 3 (three) months. The fine amount if recovered be paid to the 

complainant Smti Liki Barman Kalita as compensation. A copy of the judgment be 

furnished to the convict free of cost. 

Given under my hand and seal of this court on this 26th day of June 2018. 

 

    Addl. Chief Judicial Magistrate 
                     Nalbari 

 

   

 

 

 

 

 

 

 

 

 

 

 

 

 

APPENDIX 

Prosecution witness: 

PW 1- Liki Barman Kalita. 
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PW 2- Suman Suraj Das, Asstt. Manager, SBI Kamarkuchi Branch 

PW 3- Naba Kumar Bhattacharjee, Senior Associate, SBI Nalbari Bazar Branch. 

Prosecution Exhibits: 

Exhibit 1- Cheque no. 137242 dated 20-06-2015. 

Exhibit 1(A)- Signature of the accused. 

Exhibit 2- Return memo dated 24-06-2015. 

Exhibit 2(1)- Seal of SBI, Kamarkuchi Branch containing signature of Branch 
Manager, SBI Kamarkuchi Branch. 

Exhibit 3– Advocate notice dated 08-07-2015. 

Exhibit 4- Postal receipt. 

Exhibit 5- Handnote. 

Exhibit 5(1)- Signature of Anjanjyoti Deka 

Exhibit 6- Statement of account of accused Anjanjyoti Deka. 

Exhibit 6 (1) & 6(2)- Signatures of Harinath Sarma, Branch Manager, SBI Nalbari 
Bazar 

 Branch 

Defence witnesses : 

DW 1- Anjanjyoti Deka. 

Defence Exhibits : 

Nil      

            Addl. Chief Judicial Magistrate, 
                              Nalbari. 

 

 

 

 

26-06-2018 
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Complainant is absent with steps vide petition no. 3161/18 showing cause 

of illness which is allowed. Accused is present. 

Heard arguments of ld counsels of both sides. 

Judgment is pronounced and delivered in open court. 

On appreciation of the testimony of witnesses and the materials available 

on record, I find that accused has committed offence u/s 138 of the Negotiable 

Instruments Act,1881 accordingly I hold the accused guilty u/s 138 NI Act and 

convict him there under. Before awarding sentence I have heard the convict on 

the question of sentence. The convict has taken the plea of mercy and leniency. 

Considering the nature of the offence and the other attending facts and 

circumstances of this case, I am not inclined to extend the benefit of the 

provisions of the Probation of Offenders Act, 1958. 

The convict is sentenced to pay fine of Rs.30,000/- (Thirty thousand) i.e 

the cheque amount and in default of payment of the said amount undergo simple 

imprisonment for three months. The fine amount if recovered be paid to the 

complainant Smti Liki Barman Kalita as compensation. A copy of the judgment be 

furnished to the convict free of cost. 

Hence, this case stands disposed of. 

Addl. Chief Judicial Magistrate, 
Nalbari 

Later on , 

Seen the prayer of the accused vide petition no. 3182/18 for allowing him 

to remain on previous bail as he intends to file an appeal against the judgment. 

Prayer is allowed till next date. 

Fix on 26-07-2018 for appearance. 

Addl. Chief Judicial Magistrate, 
Nalbari 

 


